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Crimes

Crimes; enhancement of sentences for habitual offenders
Penal Code §667.7 (new).

AB 383 (Cramer);

STATS.

1981, Ch 1108

Support: County of Los Angeles; Department of Corrections; Department of Finance
Opposition: Friends Committee on Legislation
When a person has served a prior prison term, existing law permits

an enhanced prison term for the conviction of a subsequent offense.'
Chapter 1108 provides that upon conviction of a felony involving great
bodily injury,2 anyone who has served two or more separate prior
prison terms for specified crimes3 must be considered a habitual offender and must be punished by imprisonment in a state facility for life
and may not be considered for parole for at least twenty years. 4 For
the purpose of computing prior prison terms, Chapter 1108 specifies
that commitment to the Department of the Youth Authority is considered a prior prison term.5 If the person's prior prison term occurred
earlier than ten years from the commission of an offense involving
great bodily injury and the person has not been in prison or convicted
of a felony in that time, the earlier prison term will not be considered a
prior prison term for the purposes of enhancement. 6 Finally, Chapter
1108 specifically states that this provision in no way affects the court's
ability to impose penalties of death or life imprisonment without the
1. See generally CAL. PENAL CODE §667.5.
2. Id §12022.7 (definition of great bodily injury).
3. Id §667.7 (specified crimes include murder, voluntary manslaughter; mayhem; rape by
force or threat of great bodily harm; oral copulation by force, violence, duress, menace, or threat
of great bodily harm; sodomy by force, violence, duress, menace, or threat of great bodily harm;
lewd acts on a child less than 14 years of age by force, violence, duress, menace, or threat of great
bodily harm; kidnapping for ransom, extortion, or robbery; robbery involving the use of force or a
deadly weapon; assault with intent to commit murder, assault with a deadly weapon; assault with
force likely to produce great bodily injury; assault with intent to commit rape, sodomy, oral copulation, or penetration of a vaginal or anal opening; lewd and lascivious acts on a child; arson to a
structure; escape or attempted escape by an inmate with force or violence; exploding a device with
intent to murder, exploding a destructive device which causes bodily injury or mayhem; exploding
a destructive device with intent to injure, intimidate, or terrify; inflicting of great bodily injury in
commission of a felony; any felony punishable by death or life imprisonment with or without the
possibility of parole).
4. See id. §§190, 667.7, 1170-1170.6, 3046 (the court must impose the punishment for the
underlying conviction, including enhancement if that term is longer).
5. See id. §667.7.

6. See id
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possibility of parole.7
Even though habitual offender statutes have often been challenged as
inflicting cruel and unusual punishment in violation of the Eighth and
Fourteenth Amendments, state statutes authorizing enhanced sentences
for subsequent offenses have been upheld by the United States and
California Supreme Courts.8 This view was somewhat eroded in a
United States Court of Appeals decision holding that even though the
statute was valid on its face, the sentence imposed could still be unconstitutional if excessive and wholly disproportionate to the underlying
offenses and not necessary to achieve any legitimate legislative purpose. 9 The United States Supreme Court, however, recently addressing
similar facts' 0 held that since they are reluctant to review legislatively
mandated terms of imprisonment, " and because these matters are generally within the discretion of the punishing jurisdiction,' 2 a mandatory
life sentence imposed under these circumstances does not constitute
cruel and unusual punishment under the Eighth and Fourteenth
Amendments. 13
7. See id (Chapter 1108 is effective until January 1, 1987 and will be repealed on that date

unless re-enacted).
8. See generally Graham v. west Virginia, 224 U.S. 616 (1912); McDonald v. Massachusetts, 180 U.S. 311 (1901); Moore v. Missouri, 159 U.S. 673 (1895); In re Rosencrantz, 205 Cal.
534, 271 P. 902 (1928).
9. See Hart v. Coiner, 483 F.2d 136, 143 (4th Cir. 1973).
10. See Rummel v. Estelle, 445 U.S. 263 (1980).
11. See id at 274.
12. See id at 285.
13. See id

Crimes; sex offenders
Penal Code §§667.51, 1203.066, 1364, 1365 (new); §§288, 800,
1203.065, (amended); Welfare and Institutions Code §§6300, 6300.1,
6300.2, 6301, 6302, 6303, 6304, 6305, 6306, 6307, 6308, 6309, 6310,
6311, 6312, 6313, 6314, 6315, 6316, 6316.1, 6316.2, 6317, 6318, 6319,
6320, 6321, 6322, 6323, 6324, 6325, 6325.1, 6325.2, 6325.3, 6325.5,
6326, 6327, 6328, 6329, 6330 (repealed).
SB 276 (Rains); STATS. 1981, Ch 901
SB 278 (Rains); STATS. 1981, Ch 928
SB 586 (Rains); STATS. 1981, Ch 1064
Support: Department of Finance
Extends statute of limitationsfor certain sex offenses; increasesprison
tersfor lewd or lascivious acts upon a childprecludesuse ofparole,
Pac#Fc Law Journal Vol. 13
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probation,suspendedsentence, andstriking certainfindingsunder spe-

fied circumstances,providesfive year sentence enhancements and indeterminateprison sentence under certain circumstances; abolishes the
Mentally DisorderedSex Offenderprogram establishesnewprovisions

for treatment of convicted sex offenders.
Chapters 276, 278, and 586 were enacted in an attempt to address the
serious problem of sexual abuse of children.' Chapter 586 addresses

the crime of lewd or lascivious acts upon a child,2 providing for, among
other things, increased prison sentences,3 circumstances in which fiveyear sentence enhancements may be imposed,4 the possibility for an
indeterminate sentence, 5 circumstances in which probation and suspended sentence must be denied,6 and when these sentencing options
may be utilized. 7 Chapter 278 affects changes in the sentencing of convicted sex offenders by repealing the controversial Mentally Disordered
Sex Offender program.8
IncreasedPenalties,Statute of Limitations

Under Section 288 of the Penal Code, a willful commission of any
lewd or lascivious act upon a child under the age of fourteen with the
intent of arousing, gratifying, or appealing to the lusts, passions, or sexual desires of either the offender or the child is a felony.9 "Section 288

was enacted to protect children from lustful advances and tamperings
of callous and unscrupulous persons as well as from the assaults of de-

praved unfortunates."10 Chapter 901, among other things, I increases
the statute of limitations period for this offense from five to six years,
1. See Joint Committee for the Revision of the Penal Code, Press Release, Landmark Legislation Attacking Child Sexual Abuse Approved, Sept. 2, 1981 (copy on file at the Pac#fc Law
Journal).
2. See CAL. PENAL CODE §288.
3. See id. §288(a).
4. See id. §667.51(a), (b).
5. See id. §667.51(c).

6. See id. §§1203.065(a), 1203.066(a)(l)-(9).
7. See id. §1203.066(c).

8. See CAL. STATS. 1981, c. 928, §2, at -. See generally People v. Feagley, 14 Cal. 3d 338,
535 P.2d 373, 121 Cal. Rptr. 509 (1975); People v. Allen, 29 Cal. App. 3d 932, 106 Cal. Rptr. 43
(1973); Comment, Toward A Less Benevolent Despotism: The Case FoP Abolition of Caiffornia's
MDSO Laws, 13 SANTA CLARA L. REv. 579 (1973); Comment, The MDSO-Uncivil Civil Commitment, I1 SANTA CLARA L. RE. 169 (1970); Comment, Calfornia'sSexual Psychopath - Criminal
Or Patient?, 1 U.S.F. L. REV. 332 (1967).
9. See CAL. PENAL CODE §288. See generally 1 B. WITKIN, CALIFORNIA CRIMEs §§545-548
(lst ed. 1963) (Supp. 1978).
10. See People v. Kingston, 44 Cal. App. 3d 629, 635, 118 Cal. Rptr. 896, 899 (1974); People
v. Nothnagel, 187 Cal. App. 2d 219, 225, 9 Cal. Rptr. 519, 524 (1960); People v. Loignon, 160 Cal.
App. 2d 412, 419, 325 P.2d 541, 544 (1958); People v. Hobbs, 109 Cal. App. 2d 189, 192, 240 P.2d
411, 414 (1952).
11. See CAL. STATS 1981, c. 901, §2, at - (amending CAL. PENAL CODE §800); 13 PAC. L. J.,
REviEw OF SELECTED 1981 CALIFORNIA LEGISLATION 662 (1982).
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thus lengthening the time in which the State may discover and prosecute the offenders.' 2 Upon conviction for lewd or lascivious acts upon
a child, 3 Chapter 1064 increases the determinate sentences from three,
five, or seven years to three, six, or eight years. 4 In addition, prior to
the enactment of Chapter 1064, any lewd or lascivious act upon a child,
if committed against the will of the victim, using force, violence, duress,
menace, or threat of great bodily harm, was separately defined 5 and
punishable by imprisonment for three, five, or seven years.' 6 Chapter
1064 removes the requirement that the offense be committed against
the will of the victim,' 7 as consent is not a defense,' 8 and increases the
term of imprisonment to three, six, or eight years.' 9 Although existing
Penal Code provisions for reduction of the minimum sentence based on
good behavior 20 apply to any conviction for lewd or lascivious acts
upon a child, 2 ' Chapter 1064 expressly
prohibits early parole release
22
for persons convicted of this offense.
Furthermore, Chapter 1064 imposes a five year sentence enhancement23 for each prior conviction of rape,24 rape in concert,25 foreign
object rape,26 sodomy,27 oral copulation, 28 incest, 29 or lewd or lascivious acts upon a child on any person who is subsequently convicted of
committing lewd or lascivious acts upon a child.30 In addition, any
person convicted of lewd or lascivious acts upon a child, who has previ12. Compare CAL. PENAL CODE §800 with CAL. STATS 1980, c. 1307, §2, at

-.

13. See CAL. PENAL CODE 288(c). In any arrest or prosecution for lewd or lascivious act,;
upon a child, Chapter 1064 requires that the police officer, prosecutor, and court do whatever is
necessary and constitutionally permissible to prevent psychological harm to the child victim. 1d
14. Compare CAL. PENAL CODE §288(a) with CAL. STATS 1979, c. 944, §6.5, at 3254 (amend-

ing CAL. PENAL CODE §288). See also 11 PAC. L. J., REVIEW OF SELECTED 1979 CALIFORNIA
LEGISLATION 429 (1980).
15. See CAL. STATS 1979, c. 944, §6.5, at 3254.
16. Id
17. See CAL. PENAL CODE §288(b).
18. See People v. Wrigley, 69 Cal. 2d 149, 160, 443 P.2d 580, 587, 70 Cal. Rptr. 116, 123
(1968); People v. Dontanville, 10 Cal. App. 3d 783, 796, 89 Cal. Rptr. 172, 180, (1970); People v.
Ray, 187 CaL App. 2d 182, 186, 9 Cal. Rptr. 678, 680 (1961); People v. Piccionelli, 175 Cal. App.
2d 391, 393, 346 P.2d 542, 543 (1959); People v. Clark, 117 Cal. App. 2d 134, 142-43, 255 P.2d 79,
84-85 (1953); People v. Russell, 80 Cal. App. 243, 246, 251 P. 699, 700 (1926).
19. See CAL. PENAL CODE §288(b).
20. See id §2930.
21. See id §667.51(c).
22. Id
23. See id §667.51(a), (b). See generally 2 B. WITKIN, CALIFORNIA CrIMES §1025(M) 1025(S) (Supp. 1978); 11 PAC. L. J., REVIEW OF SELECTED 1979 CALIFORNIA LEGISLATION 432
(1980).
24. See CAL. PENAL CODE §261 (definition of rape).

25.
26.
27.
28.

See id
See Id
See id
See id

§264.1 (definition of rape in concert).
§289 (definition of foreign object rape).
§286 (definition of sodomy).
§288a (definition of oral copulation).

29. See id §285 (definition of incest).

30. See id §667.51(a), (b).
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ously served two or more prison terms,31 including any commitment to
a state hospital for conviction of rape, rape in concert, foreign object
rape, sodomy, oral copulation, or incest is now subject to a state prison
term of fifteen years to life. 2
Prohibitionson Probation
34
Existing law prohibits both probation 33 and the suspended sentence
as sentencing options for persons convicted of certain sex crimes.
Chapter 1064 also prohibits the use of probation and suspended sentence3 6 for persons convicted of engaging children under age fourteen
in commercial activities involving sexual conduct, 37 pimping 38 when
the prostitute is under age fourteen, 39 pandering 4° when the other person involved is under age fourteen, 41 or the commission, under specified circumstances, of lewd or lascivious acts upon a child.4 2 These
circumstances include: (1) the use of force, violence, duress, menace, or
31. See id §§667.5(g) (definition of prior prison term), 667.51(c).
32. See id §667.51(c). See also 13 PAC. L. J., REVIEw OF SELECTED 1981 CALIFORNIA LEG-

ISLATION 633 (1982). There may be circumstances in which an offender will be subject to the
provisions of both Penal Code Sections 667.5 1(c) and 667.7. For example, the sentence of 15 years
to life in Section 667.5 1(c) is triggered by a conviction of lewd or lascivious acts upon a child and'
two prior prison terms for rape, rape in concert, incest, sodomy, lewd or lascivious acts upon a
child, oral copulation, or foreign object rape. The sentence of life imprisonment without possibility of parole for 20 years in Section 667.7 is triggered by a conviction for any felony when there
was great bodily harm or when the offender personally used force likely to produce great bodily
harm, plus two prior prison terms for, among other crimes, rape, oral copulation, sodomy, or lewd
or lascivious acts upon a child #these offenses are committed using force, violence, menace, duress, or threat of great bodily harm, Thus, it is possible that an offender's present offense may be
common to both Sections 667.5 1(c) and 667.7, that is, lewd or lascivious acts upon a child in which
there was great bodily harm or the offender used force likely to produce great bodily harm. In
addition, the offender's two prior prison terms may have been for those offenses the two sections
have in common. In this case, the offender may be subject to life imprisonment without possibility
of parole for 20 years, rather than the 15 years to life sentence noted in the text.
33. See CAL. PENAL CODE §1203.065(a).
34. Id
35. Id (these sex crimes include rape, if committed against the victim's will using force or
fear if immediate bodily injury, rape in concert, foreign object rape, either sodomy or oral copulation if committed against the victim's will using force, violence, duress, menace, or threat of great
bodily harm, or lewd or lascivious acts upon a child if committed by force, violence, duress, menace, or threat of great bodily harm).
36. See id. See also 13 PAC. L. J., REVIEW OF SELECTED 1981 CALIFORNIA LEGISLATION 640
(1982) (In an identical provision, effective September 30, 1981, Chapter 1043 prohibits probation
and suspended sentence for persons convicted of engaging children under age fourteen in commercial activities involving sexual conduct, pimping when the prostitute is under age fourteen,
and pandering when the other person involved is under age fourteen).
37. See CAL- PENAL CODE §§266j, 311.4(c).
38. See id §266h (definition of pimping).
39. Compare id with CAL. STATS 1976, c. 1139, §161, at 5107 (amending CAL. PENAL CODE
§266h).
40. See CAL. PENAL CODE §266i (definition of pandering).
41. Compare id with CAL. STATS 1976, c. 1139, §162, at 5108 (amending CAL. PENAL CODE
§266i).
42. See CAL. PENAL CODE §1203.066(a).
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threat of bodily harma3 (thus removing the requirement that the threat
be of great bodily harm for these restrictive sentencing purposes);" (2)
bodily injury to the child victim;4" (3) when the offender befriends the

victim for purposes of committing the lewd or lascivious act 4 6 (unless

the defendant honestly and reasonably believed the victim to be aged
fourteen or more);47 (4) the use of a weapon; 48 (5) a prior conviction for
the same offense or other enumerated offenses; 49 (6) when the defendant kidnaps the victim for purposes of committing the lewd or lascivious act;5 0 (7) when there was more than one victim during the same

course of conduct;" (8) when there was substantial sexual conduct
and the victim was under age eleven;

3

2

and (9) when there was substan-

tial sexual conduct and the offender occupied a position of special
trust 5 4 in relation to the victim. Furthermore, Chapter 1064 specifically denies the court discretion to strike findings of these circumstances 6 and thus grant probation to the defendant.5 7
If the crime of lewd or lascivious acts upon a child was committed
under the specified circumstances in which there were multiple victims, 8 or where there was substantial sexual conduct and the victim

was under age eleven5 9 or the offender occupied a position of special
43. See id §1203.066(a)(1).
44. Compare id §1203.065(a) with id §1203.066(a)(1).
45. See id §1203.066(a)(2).
46. See id §1203.066(a)(3).
47. Id
48. See id §1203.066(a)(4).
49. See id §1203.066(a)(5) (the other offenses include rape, rape in concert, abduction for
purposes of prostitution, incest, foreign object rape, either sodomy or oral copulation by force,
violence, duress, menace, or threat of great bodily harm, of assault with intent to commit any of
these crimes, or of enticing a female into prostitution).
50. See id §1203.066(a)(6).
51. See Id §1203.066(a)(7).
52. See id §1203.066(b). Substantial sexual conduct is defined by Chapter 1064 as penetration of the vagina or rectum by the penis of the offender or by any foreign object, oral copulation,
or masturbation of either the victim or the offender. Id
53. See Id §1203.066(a)(8).
54. See Id §1203.066(a)(9). Position of special trust is defined by Chapter 1064 to mean a
position of authority enabling the offender to exercise undue influence over the victim. This in.
cludes but is not limited to the positions occupied by the natural parents, stepparents, adoptive
and foster parents, relatives, members of the victim's household, adult youth leaders, recreational
directors, athletic managers, coaches, teachers, counselors, religious leaders, doctors, and employers. Id
55. See id §1203.066(a)(9), (d) (The existence of any fact which would make the defendant
ineligible for probation must be alleged in the accusatory pleading and either admitted by the
defendant in open court or found to be true by the trier of fact).
56. See id §1203.066(a).
57. See People v. Tanner, -Cal. App. 3d -, 138 Cal. Rptr. 167 (1979); People v. Watkins Cal. App. 3d--, 152 Cal. Rptr. 465 (1979) (Because of California Penal Code Section 1385, judge
was not prohibited from striking the allegations which would have made the defendant ineligible
for probation, and granting defendant probation.).
58. See CAL. PENAL CODE §1203.066(a)(7).
59. See id §1203.066(a)(8).
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trust,60 the court has the discretion to utilize sentencing options other
than imprisonment. 61 The court may exercise this discretion if it makes
all of the following findings: (1) the defendant was the victim's natural
parent, adoptive parent, stepparent, relative, or member of the victim's
household,62 (2) the best interests of the child would not be served by
imprisoning the defendant,63 (3) rehabilitation of the defendant is feasible, 64 and (4) there is no threat to the the child victim if the defendant
is not imprisoned. 65
Repeal of the Mentally DisorderedSex Offender Program
Prior to the enactment of Chapter 928, a person could be classified as
a mentally disordered sex offender (MDSO) if, because of a mental
disease, defect, or disorder the person was predisposed to the commission of sex offenses that endangered the health and safety of others.6 6
Chapter 928 repeals the mentally disordered sex offender laws, 67 declaring that the commission of sex offenses is not in itself the product of
mental disease.68 Chapter 928, however, recognizes that the purposes
of the MDSO program were protection of society and treatment of the
sex offenders. 69 Thus, consistent with the goal of protecting society,
Chapter 928 makes the repeal of the MDSO program prospective
only,70 retaining control over those offenders presently under MDSO
commitments.7 ' Consistent with the goal of treatment, Chapter 928
states that those convicted sex offenders believed to have serious, substantial, and treatable mental illness should be transferred, under existing Penal Code provisions,72 to a state hospital for treatment.7"
Furthermore, Chapter 928 establishes procedures for psychiatric
evaluation and treatment of certain groups of sex offenders.7 4 The procedures only apply to persons convicted of a sex offense when the victim is under age fourteen 75 or when the sex offense is committed
60. See id §1203.066(a)(9).
61. See id §1203.066(c).

62. See id §1203.066(c)(1).
63. See id §1203.066(c)(2).
64. See Id §1203.066(c)(3).
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.

See id §1203.066(c)(4).
See CAL. STATS 1967, c. 1667, §37, at 4107 (amending WELF. & INST. CODE §6300).
See CAL. PENAL CODE §1365.2.
See 1d. §1365.4.
See id. §1365.3.
Id
Id
See id. §2684.
See id §1365.4.
See id §1364.
Id

Selected 1981 CaiforiaLegislation

Crimes

against the will of the victim, using force, violence, duress, menace, or
fear of immediate and unlawful bodily injury to the victim or to another person.7 6 In addition, the convicted person must be subject to a
sentence of three or more years,77 must have no more than two prior
felony convictions for non-sex crimes, 78 and must consent to treat-

ment.7 9 Chapter 928 states that at the beginning of the third year prior
to release, these offenders are to be transferred to a state hospital for no
more than thirty days of diagnostic evaluation.80 The state hospital director is required to make a recommendation concerning the desirability of placing the person in a treatment program."' Upon a
recommendation from the director of the hospital advocating a treatment program, the person is to be transferred to an appropriate state
hospital.8 2 Moreover, outpatient status during treatment and release
prior to the determinate sentence date are forbidden. 83 Should the hospital director not recommend treatment, the convicted person must be
84
returned to prison to complete the sentence imposed by the court. If
treatment is completed prior to the sentence date, 85 the person is uncooperative8 6 or proves unresponsive to treatment, 87 or upon request of
the convicted person, 88 return to prison is also required.8 9
76. Id

77. Id
78. Id It is unclear from the language of Chapter 928 whether these provisions may apply to
an offender with only one prior conviction for a sex crime.
79. See id §1364. The provisions of Chapter 928 requiring consent, voluntary participation
in treatment, and return to prison upon the offender's request are consistent with the recent United
States Supreme Court case of Vitek v. Jones, 445 U.S. 480 (1980), holding that the involuntary
transfer to a mental hospital for treatment, stemming from a criminal conviction, implicates a
fourteenth amendment liberty interest. 445 U.S. at 487-94.
80. See CAL. PENAL CODE §1364.
81. Id

82. Ad
83. Id

84. Id
85. Id
86. See id

87. Id
88. Id
89. Id

Crimes; sexual exploitation of children
Penal Code §§266j, 311.3 (new); 266h, 266i, 311.4, 1203.065
(amended).
SB 331 (Stiern); STATS. 1981, Ch 1056
Support: Department of Finance
SB 776 (Ellis); STATs. 1981, Ch 1043
Pacflc Law Journal Vol. 13
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(Effective.- Sept 30, 1981)

Support: California Peace Officer's Association; Department of Corrections; Department of Finance
Chapters 1043 and 1056 establish penalties and severely limit the
availability of probation' for persons who sexually exploit children
under the age of fourteen.2 To accomplish this, Chapter 1043 makes it
a felony to provide to another, or to induce, a child under the age of
fourteen to engage in lewd or lascivious conduct.3 Furthermore, Chapter 1043 increases the punishment for all persons engaging children
under the age of fourteen in commercial activities involving sexual conduct4 and for all persons convicted of pimping and pandering persons
under the age of fourteen.' Chapter 1056 prohibits any person from
knowingly photographing or developing a film of any person under the
age of fourteen engaged in sexual conduct. 6 Finally, Chapter 1043 provides that persons convicted of crimes described in Chapter 1043 cannot be granted probation or suspension of sentence. 7
Under existing law, it is a felony to commit any lewd or lascivious
act on or with the body of any child under the age of fourteen.8 Chapter 1043 'broadens the class of prohibited activities by making it a felony to intentionally give, transport, provide or make available to
another person, a child under the age of fourteen for the purposes of
engaging the child in any lewd or lascivious act.' It is also a felony to
cause, induce, or persuade any child under the age of fourteen to engage in any lewd or lascivious conduct with another person.' 0 These
felonies are punishable by imprisonment in the state prison for three,
six, or eight years, without possibility of probation or suspension of
sentence. "
Under existing law, it is a felony for any person 12 to knowingly 3
1. Penal Code Section 1203.065 as amended by Chapter 1043 is effective from September
30, 1981 to January 1, 1982. See 13 PAC. L.J., REviaw OF SELECTED 1981 CALIFORNIA LEGISLATION 634 (1982). This is a discussion of Chapter 1064 which makes identical changes in Penal
Code Section 1203.065 to be effective on January 1, 1982.
2. See CAL. PENAL CODE §§266h, 266i, 266j, 311.3, 311.4, 1203.065.
3. See id §266j.
4. Compare id §311.4(c) with CAL. STATS. 1977, c. 1148, §3, at 3687.
5. Compare CAL. PENAL CODE §266h with CAL. STATS. 1976, c. 1139, §161, at 5107; compare CAL. PENAL CODE §266i with CAL. STATS. 1976, c. 1139, §162, at 5108.
6. See CAL. PENAL CODE §311.3(a).
7. See id §1203.065(a). See note 1 supra.
8. See id §288 (discussion of lewd and lascivious acts including crimes provided for in Part
I of California Penal Code).

9. Id §266j.
10. Id
11. Id §§266j, 1203.065(a). See note I supra.
12. CAL. PENAL CODE §311(c) (definition of person).
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promote, employ, use, persuade, or coerce a minor under the age of
sixteen to engage in either posing or modeling to prepare a film, slide,
or live performance involving sexual conduct 4 by the minor for commercial purposes.'" It is also a felony for the minor's parents to permit
the minor to engage in either posing or modeling for this same illicit
purpose. 16 Any person guilty of either felony will be punished by imprisonment in the state prison for three, four, or five years.' 7 When the
commercial performance involves sexual conduct by a minor under the
age of fourteen, Chapter 1043 increases the penalty to three, six, or
eight years imprisonment, without possibility of probation or suspension of sentence.'" Similarly, Chapter 1043 increases the penalty for
persons convicted of pimping 9 or pandering20 from two, three, or four
years imprisonment in the state prison 2' to three, six, or eight years
without possibility of probation or suspension of sentence, when the
person solicited or engaged in prostitution is a child under the age of
fourteen. 22
In a related change, Chapter 1056 imposes criminal responsibility on
all persons who knowingly develop, duplicate, print, or exchange any
film, photograph, video tape, negative, or slide showing a person under
the age of fourteen engaged in any act of sexual conduct.23 Chapter
1056 defines sexual conduct as (1) all sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal, between persons of
the same or opposite sex or between humans and animals, 24 (2) penetration of the vagina or rectum by any object,25 (3) masturbation or
sadomasochistic abuse for the sexual stimulation of the viewer,26 or (4)
exhibition of the genitals, pubic, or rectal area or defacation or urina13. Id §311(e) (definition of knowingly). See also People v. Pinkus, 256 Cal. App. 2d Supp.
941, 63 Cal. Rptr. 680 (1967) (to have knowledge that matter is obscene, a defendant must have

known the contents of the material, and must have been aware in some manner of its obscene
character).
14. See CAL. PENAL CODE §311.4(d) (sexual conduct means: sexual intercourse, oral copula-

tion, anal intercourse, anal oral copulation, masturbation, bestiality, sexual sadism, masochism,
any lewd or lascivious activity, excretory functions performed in a lewd manner performed alone
or between members of the same or opposite sex or between humans and animals).

15. Id §311.4(b).
16.
17.
18.
19.
20.
21.
22.

id
Id
Id
Id
Id
Id
Id

§§31 1.4(c), 1203.065(a). See note I supra.
§266h (definition of pimping).
§266i (definition of pandering).
§§266h, 266i.
§§266h, 266i, 1203.065(a). See note I supra.

23. See id §311.3(a).
24. Id §311.3(b)(1).
25. Id §311.3(b)(2).
26. See id §311.3(b)(3), (4).
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tion for the sexual stimulation of the viewer. z7
Chapter 1056 provides that all first-time offenders may be punished
with a fine of up to $2,000, imprisonment in the county jail for up to
one year, or both fine and imprisonment. 28 Furthermore, any person
who has a previous conviction for child sexual exploitation can be punished by imprisonment in the state prison. 9 Chapter 1056, however,
will not subject any legal agency in the investigation of a criminal offense or any person involved in legitimate medical, scientific, educational, or lawful spousal activity to the described prohibitions.30
Furthermore, any employee of a commercial film developer acting in
accordance with the instructions of an employer within the scope of
employment and having no financial interest in the commercial developer will not be subject to conviction under Chapter 1056 for sexual
exploitation of a child.3 '

In summary, Chapters 1043 and 1056 establish the prohibitions and
penalties for sexual crimes involving children under the age of fourteen.32 Furthermore, in most instances,33 a prison term for these offenses will now be mandatory because of the restriction on granting
probation.34
27. See id §31 I.3(b)(5), (6). See generally Bloom v. Municipal Court, 16 Cal. 3d 71, 545 P.
2d 229, 127 Cal. Rptr. 317 (1976) (a statute is not constitutionally vague when there is a descrip-

tion of specific, hard core sexual conduct).
28. See CAL. PENAL CODE §311.3(d).
29. See id

30.
31.
32.
33.

Id §311.3(c).
Id §311.3(e).
See generallyid §§266h, 266i, 266j, 311.3, 311.4, 1203.065. See note I supra.
See id §1203.065(b), (c) (probation may be granted in the interest ofjustice). See note I

supra.

34. See id §1203.065(a). See note 1 supra.

Crimes; definitions of sex crimes
Penal Code §§261, 286, 288a, 289 (amended).
AB 1151 (Levine); STATS. 1981, Ch 849
AB 1422 (Bergeson); STATS. 1981, Ch 896
Support: Department of Corrections; Department of Finance
Chapters 849 and 896 broaden the definitions of certain sex crimes to
include crimes against victims who are threatened with retaliation by
the perpetrator,' and victims incapable of giving legal consent.2 The
1. See CAL. PENAL CODE §261(6).

2. See id §§286(g), 288a(g), 289(b).
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existing definition of rape includes sexual intercourse with a person not
the spouse of the perpetrator that is accomplished against a person's
will by force or fear of immediate bodily injury.' Under prior law, the
fear of the victim must have been fear of immediate bodily injury.
Thus, no rape occurred if the perpetrator threatened harm at some
point in the future.' Chapter 849 broadens the definition of rape to
include sexual intercourse accomplished against the victim's will by
threatening to retaliate6 in the future against the victim or any other
person when there is a reasonable possibility that the perpetrator will
execute the threat.
Chapter 896 broadens the circumstances under which the crimes of
(1) sodomy, (2) oral copulation,8 and (3) penetration of the genital or
anal openings of another person by any foreign object may occur, by
specifically including those situations in which the victim is incapable
of giving legal consent.9 Inability to consent may be temporary or permanent, and may involve lunacy or unsoundness of mind.' 0 Unlike the
current rape statute," however, Chapter 896 requires that, in order to
be convicted, the person committing an offense of sodomy, oral copulation, or foreign object rape is, or reasonably should be, aware of the
victim's inability to legally consent.' 2 Finally, the punishment for any
of these three crimes when the victim is unable to legally consent is
for not more than one year in state prison or a county
imprisonment
3
jail.'
3. See Id §261(2).
4. See CAL. STATS. 1980, c. 587, §1, at - (amending CAL. PENAL CODE §261).
5. Compare CAL. PENAL CODE §261 with CAL. STATS. 1980, c. 587, §1, at -. But see People

v. LaSalle, 103 Cal. App. 3d 139, 147-48, 162 Cal. Rptr. 816, 820-21 (1980) (fear of harm to
victim's child sufficient to sustain conviction of rape). See also People v. Hunt, 72 Cal. App. 3d
190, 194-95, 139 Cal. Rptr. 675, 676 (1977).

6. See CAL. PENAL CODE §261(6) (threat of retaliation means a threat to kidnap, falsely
imprison, or inflict extreme pain, serious bodily injury, or death).
7. Id

8. See id §288a (definition of criminal oral copulation).
9. See id §§286(g), 288a(g), 289(b). See also id §261(1) (existing definition of rape also
includes situations in which the victim is unable to legally consent).

10. See id §§28 6 (g), 288a(g), 289(b).

11. See id §261.
12. Compare id §261 with id §§286(g), 288a(g), 289(b).

13. See id §§286(g), 288a(g), 289(b).

Crimes; firearm offenses
Penal Code §12031 (amended).
SB 628 (Presley); STATs. 1981, Ch 1065
Support: Department of Finance
Pacific Law Journal Vol. 13
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Existing law provides that it is permissible for a person to carry a
loaded weapon if the person believes that his or her life or property or
the life or property of another is in immediate danger and that carrying
the weapon is therefore necessary.' Thus, the relevant inquiry appears
to relate to the subjective belief of the accused. 2 Prior to the enactment
of Chapter 1065, it was unclear what circumstances could properly be
classified as "immediate danger" to provide the accused with a defense.3 Chapter 1065 defines immediate danger as the brief interval
before and after the local law enforcement agency, when reasonably
possible, has been notified of the danger and before the arrival of its
assistance. Chapter 1065 also requires that the danger be grave.
1. See CAL. PENAL CODE §12031(j).
2. See id (belief must be reasonable).
3. Compare id with CAL. STATS. 1980, C. 1340, §25, at - (amending CAL. PENAL CODE
§12031). Chapter 1065 was enacted in response to a municipal court case tried in Riverside
County, People . Lozano, No. 011333 (Mun. Ct. Feb. 4, 1981), wherein the defendant was found
not guilty of a charge of carrying a loaded firearm in his vehicle after the defendant raised the
defense of immediate danger under Section 120310) of the California Penal Code. See Press
Enterprise, February 6, 1981, §C, at 1,col. 1. The judge who tried the case was of the opinion that
Section 120316) offers protection to individuals who create situations of violence, and should
therefore be repealed. See Letter from Judge Howard M. Dabney to Senator Robert B. Presley,
February 5, 1981 (copy on file at the Pacgfc Law Journal).
4. CAL. PENAL CODE §120310).
5. Id

Crimes; paramilitary activities and civil disorders
Penal Code §11460 (amended).
AB 1613 (Berman); STATS. 1981, Ch 795
Support: Attorney General; City and County of San Francisco
Existing law imposes criminal penalties when two or more persons
assemble as a paramilitary organization to practice with weapons.' A
paramilitary organization is defined as an organization that teaches
techniques in guerilla warfare or sabatoge or that engages in disturbing
or violently interfering with school activities. 2
Chapter 795 makes it a crime for any individual to demonstrate to
another how to make or use any firearm, 3 explosive,4 or destructive
I. See CAL. PENAL CODE §11460(a).
2. See id A paramilitary organization is neither an agency of the United States or of the
State of California, nor is it a private school meeting the requirements in Section 12154 of the
Education Code.
3. See id §l 1460(b)(2)(D) (definition of firearm).
4. See CAL. HEALTH & SAFETY CODE §12000 (definition of explosive).
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device5 or how to apply a technique capable of injuring or killing persons when the instructor knows, has reason to know, or intends that the
objects or techniques will be used in an unlawful manner to further a
civil disorder. An individual also is prohibited from assembling with
one or more persons to train or practice with, or be instructed in the use
of, a firearm, explosive, destructive device, or technique capable of killing or injuring persons with the intent to cause or further a civil disorder.7 Violations of Chapter 795 are punishable by imprisonment in the
county jail for up to one year or by a fine of up to $1000, or bothY
Chapter 795, however, excludes from criminal liability any peace officer9 or member of the state or national military forces engaged in the
lawful exercise of official duties. 10
COMMENT
This enactment raises a question concerning the right of government
to restrict freedom of speech and the right to assemble.II The United
States Supreme Court has held that to limit these rights there must be a
clear and present danger of a substantive evil which has been interpreted to require a determination of "whether the gravity of the evil,
discounted by its improbability, justifies the invasion of free speech as
is necessary to avoid the danger."" As articulated in Brandenburg v.
Ohio, it should also be determined if the "advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action."1 3 It is not clear whether the provision in Chapter
795 that no criminal responsibility will attach unless the instructors
know or have reason to know that the methods will be used to further a
civil disorder is sufficient to meet these constitutional requirements. 14
5. See CAL. PENAL CODE §12301(a) (definition of destructive device).

6. See id §11460(b)(1), (2)(A) ("civil disorder" means any disturbance involving acts of
violence which cause an immediate danger of or results in damage or injury to the property or
person of any other individual).

7.
8.
9.
10.

See id §11460(b)(1).
Id
See id §1 1460(b)(2)(E) (definition of peace officer).
See id §11460(b)(1).

11. See generally U.S. CONsT. amend. I.

12. Dennis v. United States, 341 U.S. 494, 519 (1951) (citing United States v. Dennis, 183

F.2d 201, 212 (2d Cir. 1950)).
13. Brandenburg v. Ohio, 395 U.S. 444 (1961). "There is a distinction between the 'mere

abstract teaching of the moral propriety or even moral necessity for a resort to force and violence
and the preparing (of) a group for violent action' ". Id at 448.
14. See CAL. PENAL CODE §11460(b)(1).
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Crimes; assault and battery
Penal Code §243.5 (new); Welfare and Institutions Code §729 (new).
SB 589 (Rains); STATS. 1981, Ch 566
Support: California Parent Teachers Association; California Peace
Officer's Association; California Teacher's Association; Department
of the California Youth Authority
In response to increased violence and vandalism in public schools,
the Legislature enacted Chapter 566.1 Existing law generally allows a
peace officer to arrest an individual for a misdemeanor only if the violation is committed in the presence of the officer. 2 Chapter 566 makes
an exception to this rule by allowing a peace officer to arrest an individual for misdemeanor assault and battery committed on school3 property during hours when school activities are being conducted, whether
or not the offense was committed in the officer's presence. 4 Chapter
566 also allows the officer to make an arrest if there is reasonable cause
to believe that the person has committed the violation, whether or not
the violation has actually been committed.5
Chapter 566 further requires the court to order the defendant in
school violence and vandalism cases to make restitution to the victim
or, if restitution is inappropriate, to perform specified community serveither condition
ice as a condition of probation, unless the court finds
6
inappropriate and states its reasons in the record.
1. See generally Senator Omer Rains, Press Release, Rains Bill to Combat School Violence
Gains Senate Approval, Aug. 18, 1981.
2. See CAL. PENAL CODE §836(1). See generally B. WrrKIN, CALIFORNIA CRIMINAL
PROCEDURE Arrestfor Misdemeanorin Presence §105 (1st ed. 1963).

3. See CAL. PENAL CODE §243.5(c) (definition of school).
4. See id §243.5(b)(1).
5. See id §243.5(b)(2).

6. See id §243.5(a).

Crimes; commitment to Youth Authority
Welfare and Institutions Code §1731.5 (amended).
AB 66 (Lockyer); STATS. 1981, Ch 476
Support: Department of Finance; Department of the California
Youth Authority
Opposition: Senate Democratic Caucus
Existing law permits a court to commit a person convicted of a public
Selected 1981 CaliforniaLegislation
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offense to the Youth Authority' (hereinafter referred to as Authority) if
the person is less than twenty-one years of age at the time he or she is
apprehended.' A person, however, cannot be committed to the Authority if granted probation or if probation has been revoked or terminated 3 and has not been sentenced to death or life imprisonment.4
Existing law also excludes from commitment any person punished by
the imposition of a fine or by imprisonment for less than ninety days.5
In an effort to prevent young adults convicted of first degree murder
from being prematurely released,6 Chapter 476 prohibits the commitment of persons convicted of first degree murder if they were eighteen
years of age or older at the time they committed the crime.
While certain individuals cannot be committed to the Authority,
Chapter 476 enacts provisions that might allow a person expressly prohibited from commitment to the Authority to be housed there.8 Chapter 476 states that the Director of Corrections9 can transfer any person
under twenty-one years of age under the jurisdiction of the Department
of Corrections" ° to the Authority to be housed there for participation in
the programs available at the Authority if the Director of the Authority
approves." The Director of the Authority has the same powers over
the transferred inmate as over persons committed to the Authority. 2
The inmate, however, is considered committed to the Department of
Corrections and is subject to the jurisdiction of the Director of Corrections and the Board of Prison Terms.' 3 Finally, the transferred inmate
may remain housed at the Authority until the Director of the Authority
orders the inmate's return, the inmate is paroled by the Board of Prison
Terms, the inmate's term has been completed, or the inmate has
reached twenty-five years of age, whichever comes first.' 4
1. Seegenerally CAL. WELF. & INST. CODE §§1730-41.
2. See id §1731.5(a)(1).
3. See id §1731.5(a(3), (4).
4. See id §1731.5(a)(2).
5. See id
6. See CAL. STATS 1981, c. 476, §2, at -.
7. See CAL. WELF. & INST. CODE §1731.5(a)(2). See also In re Jeanice D., 28 Cal. 3d 210,
617 P.2d 1087, 168 Cal. Rptr. 455 (1980).
8. See CAL. WELF. & INST. CODE §1731.5.
9. See generally CAL. PENAL CODE §§5050-5070,
10. See generally id. §§5000-5011.
11. See CAL. WELF. & INST. CODE §1731.5(c).
12. See id §1731.5(a), (c). See generallyid §§200-222.
13. See id §1731.5(c); CAL. PENAL CODE §§5001, 5075-5082.
14. See CAL. WELF. & INST. CODE §1731.5(c).
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Crimes; prosecutions
Penal Code §§853.6, 853.6a, 853.9 (amended).
SB 149 (Rains); STATS. 1981, Ch 28
(Effective May 8, 1981)

Support: Attorney General; California Peace Officer's Association
Chapter 28 changes the statutory procedure for filing a notice to appear issued to persons arrested for a misdemeanor who do not demand
to be taken before a magistrate,' and to persons arrested for specified
juvenile offenses. 2 Prior law required that the officer preparing the notice to appear file a duplicate notice and the underlying police reports
in support of the charge with the prosecuting attorney.3 The attorney
had five days to initiate prosecution by filing the duplicate notice or a
formal complaint with the magistrate specified in the notice.4 The requirement that the duplicate notice be filed with the prosecuting attorney, rather than directly with the magistrate,5 was an apparent attempt
to allow the prosecuting attorney more discretion in filing misdemeanor
cases.6 The effect of this requirement, however, was that counties with
insufficient staff were unable to adequately process the increased volume of misdemeanor cases within the prescribed five day period.7
Chapter 28 attempts to reduce the volume of misdemeanor cases filed
with the prosecuting attorney by requiring that the officer preparing the
notice to appear file the duplicate notice with the magistrate when the
offense charged is an infraction8 or a misdemeanor when the prosecuting attorney has previously directed the officer to file the notice with
the magistrate.' In all other cases, the officer is required to file the duplicate notice and any underlying police reports in support of the
charge with the prosecuting attorney.' 0 In addition, if the duplicate
notice is fied with the prosecuting attorney, Chapter 28 extends from
five to 25 days the time period within which the attorney must initiate
prosecution." Failure to initiate prosecution by filing the notice or a
1. See CAL. STATS 1981, c. 28, §4, at - (this bill is not intended to affect the Vehicle Code

procedure governing a written notice to appear). Compare CAL. PENAL CODE §853.6(a) with CAL.
STATS 1980, c. 1094, §2, at - (amending CAL. PENAL CODE §853.6).
2. Compare CAL. PENAL CODE §853.6(a) with CAL. STATS 1980, c. 1094, §3, at - (amending
CAL. PENAL CODE §853.6(a).
3. Compare CAL. PENAL CODE §853.6(e) with CAL. STATS 1980, c. 1094, §2, at -.
4. Compare id. §853.6(e) with CAL STATS 1980, c. 1094, §2, at-.
5. See CAL. STATs 1976, c. 270, §1, at 562.
6. See 12 PAC. L.J., REVIEW OF SELECTED 1980 CALIFORNIA LEGISLATION 332 (1981).
Compare CAL. STATS 1980, c. 1094, §2, at - with CAL. STATS 1976, c. 270, §1, at 562.
7. See CAL. STATS. 1981, c. 28, §5, at - (reason stated for urgency clause).
8. See CAL. PENAL CODE §§19c (definition of infraction), 853.6(e)(1).

9. See id §853.6(e)(2).
10. See id §853.6(e)(3).
11. Compare id. §853.6(e) with CAL. STATS 1980, c. 1094, §2, at-.
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formal complaint within the prescribed period bars further prosecution
on the misdemeanor charged in the notice to appear.' 2
Prior law required that the arrested person's court appearance date3
specified in the notice to appear be at least ten days after arrest.'
Chapter 28 also requires that the court date be at least ten days after
arrest, but only when the duplicate notice is filed with the magistrate.14
If the notice is filed with the prosecuting attorney, Chapter 28 requires
that the appearance date be at least 30 days after the arrest, an extension commensurate with the longer period of 25 days for initiating
prosecution. 1:
In addition to modifying the procedure for persons arrested for misdemeanor offenses who do not demand to be taken before a magistrate,16 Chapter 28 makes similar changes for minors' 7 arrested for
violating non-felony provisions of the Fish and Game Code 8 and
those arrested for driving a vehicle on the real property of another. 19
In the case of these juvenile offenders, existing law requires that the
officer preparing the notice to appear file the duplicate notice with the
prosecuting attorney.20 If the notice is filed with the prosecuting attorney and a decision is made to initiate proceedings, the prosecuting attorney is required, under existing law, to file the notice or a formal
complaint with the clerk, referee, or traffic hearing officer of the juvenile court within 48 hours prior to the date specified in the notice to
appear.2 ' Chapter 28, however, provides the prosecuting attorney with
the option of directing the officer preparing the notice to appear to file
the duplicate notice directly with the clerk, referee, or traffic hearing
officer of the juvenile court. 2

12.
13.
14.
15.
16.

See CAL. PENAL CODE §853.6(e).
See CAL. STATS. 1980, c. 1094, §2, at-.
See CAL. PENAL CODE §853.6(b).
Id
See id §853.6(a).

17. The language of Section 853.6(a) of the California Penal Code reads: "If the person
arrested appears to be under the age of eighteen years.

18. ,Sie1d. §853.6(a).
19. Id

... Id

20. Id
21. Id
22. Id
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